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AMENDING LAWS RELATING TO BONDING OF BIDDERS, 
AND ADVERTISEMENT OF MAIL ROUTES 





SATURDAY, JUNE 15, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
ComMITTEE ON Post Orrice AND Civit SERVICE, 
Washington, D. C. 

The subcommittee met at 11 a. m., room 213, Old House Office 
Building, Hon. Ralph J. Seott (chairman of the subcommittee), 
presiding. 

Mr. Scorr. The subcommittee will come to order. 

This subcommittee, consisting of Mr. Young, Mr. Johansen, and 
myself, as chairman, was appointed to consider the provisions of 
H. R. 7906, a bill to amend the laws relating to the bonding of bidders 
and contractors for the transportation of mail; the advertisement and 
extension of mail routes; and for other purposes. 

This bill was introduced by Mr. Murray, chairman of the com- 
mittee, at the request of the Postmaster General, and represents 
proposed changes in present law designed to simplify the securing of 
contracts for carrying the mail on star routes and for their admin- 
istration. 

There has developed a considerable difference of opinion between 
the Department and the representatives of the National Star Route 
Mail Carriers Association on some features of this bill. I have, 
therefore, invited representatives of both parties to be present this 
morning and to discuss the provisions of this bill in detail. 

I am calling on Mr. Louis J. Doyle, Associate General Counsel of 
the Post Officé Department as our first witness. Mr. Doyle is 
accompanied by Mr. Edmond L. Williams, Director of Highway 
Transportation, and Mr. Adam Wenchel, Assistant General Counsel. 

A copy of the bill will be made a part of the record at this point. 

(H. R° 7906 follows:) 


[H. R. 7906, 85th Cong., Ist sess.] 


A BILL To amend the laws relating to the bonding of bidders and contractors for the transportation of mail; 
the advertisement and extension of mail routes; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 3945 of the Revised Statutes, as 
amended (39 U. 8S. C. 426), is further amended to read as follows: 

‘‘(a) Every bid for transporting the mail shall be accompanied by a bond of the 
bidder to insure the execution of a contract and bond for performance of the service 
proposed in the contract. The bond of the bidder shall be in such sum and form 
as may be prescribed by the Postmaster General in the advertisement. If the 
bidder fails to enter into the prescribed contract and furnish such bond for the 
performance of the service as shall be required by the Postmaster General, the 
bidder and his sureties shall be liable for the amount of the bond as liquidated 
damages. Each bidder shall affix to his bid a signed statement that he has the 


1 








2 BONDING OF BIDDERS AND ADVERTISEMENT OF MAIL ROUTES 


pecuniary ability to fulfill his obligation, and that the bid is made in good faith 
with the intention to enter into a contract and perform the service if the bid is 
accepted. 

““(b) Each person, at the time he enters into a contract for transporting the 
mail, shall furnish a bond to insure the performance of service in accordance with 
the terms of his contract. The bond shall be in such sum and form as the Post- 
master General shall prescribe. If the contractor fails to perform the service in 
accordance with his contract, the contractor and his sureties shall be liable for 
the amount of the bond as liquidated damages.” 

Sec. 2. Section 3946 of the Revised- Statutes, as amended (39 U. S. C. 427), 
is further amended to read as folllows: 

(a) The Postmaster General shall direct the manner in which the sufficiency 
of the sureties on the bond of a bidder and on the bond of a contractor for the 
transportation of mail are determined. 

“(b) Before the bond of a bidder or the bond of a contractor for the trans- 
portation of mail is approved, the sureties shall submit signed statements that 
they are owners of real estate worth in the aggregate a sum double the amount 
of the bond, over and above all debts due and owing by them, and all judgments, 
mortgages, and executions against them, after allowing all exemptions of every 
character whatever. Accompanying the statement and as a part thereof, there 
shall be a series of written interrogatories, prescribed by the Postmaster General, 
and answered by the sureties showing— 

(1) the amount of real estate owned by them; 

**(2) a brief description and the probable value thereof; and 

““(3) where it is situated, and in what county and State evidence of owner- 
ship is recorded. 

“(e) If any surety knowingly submits a false statement under the provisions 
of this section he shall, on conviction thereof, be punished in accordance with 
the provisions of section 1001 of title 18 of the United States Code. 

*(d) Subsections (b) and (c) do not apply to corporate sureties qualifying 
under title 6 of the United States Code.” 

Sec. 3. When advertising is required, contracts for transporting the mails 
shall be advertised for such time as the Postmaster General determines is necessary 
to permit full and free competition among bidders consistent with the needs of 
the Post Office Department. 

Sec. 4. The following laws or parts of laws are hereby repealed: 

(1) Section 3941 of the Revised Statutes as contained in that part of section 1 
of the Act of March 1, 1881, which relates to the advertisements of mail lettings 
(21 Stat. 374, 375), and thereafter amended (39 U. 8. C. 421); and 

(2) The first section of the Act of July 26, 1892 (27 Stat. 268), as amended 
(39 U. S. C. 422). 

Sec. 5. This Act shall not apply to contracts for the transportation of mail 
(A) by mail messengers under authority of the Act of March 3, 1887 (24 Stat. 
492), as amended (39 U. 8. C. 578); (B) by Highway Post Office Service let under 
the provisions of the Highway Post Office Service Act of 1955 (70 Stat. 781); and 
(C) by steamships under authority of section 3943 of the Revised Statutes, as 
anended by section 5 of the Act of May 17, 1878 (39 U. 8. C. 449). 


Mr. Scorr. Mr. Doyle, will you please take this bill, section by 
section, and explain the present law and operation, and the changes 
proposed by this legislation with the reasons therefor? 


STATEMENT OF LOUIS J. DOYLE, ASSOCIATE GENERAL COUNSEL, 
POST OFFICE DEPARTMENT, ACCOMPANIED BY EDMOND 
L. WILLIAMS, DIRECTOR, HIGHWAY TRANSPORTATION, AND 
ADAM WENCHEL, ASSISTANT GENERAL COUNSEL 


Mr. Dorie. Mr. Chairman, may I say at the outset that this is a 
modified version of the bill which the Postmaster General transmitted 
to the Speaker of the House of Representatives on March 5, 1957. 
We had sent an additional communication asking a further change in 
the language and I would like to advise you, sir, now that we would 
like to have stricken from section 1 (b) the third sentence. That is 
on page 2 and appears on lines 13 through 16. 
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Since we submitted our bill we have talked to the bonding com- 
panies and everyone seems to feel that that is something that should 
be stricken. 

It reads: 

* * * Tf the contractor fails to perform the service in accordance with his contract, 
the contractor and his sureties shall be liable for the amount of the bond as liqui- 
dated damages. 

It is felt that we ought to provide in our bond and election either 
to pay or—— 

Mr. Scortr. Is that in section 1 (a)? 

Mr. Doy.e. That is the bid bond. I am thinking only of the 
performance bond. There ought to be an election to either perform 
the service or pay. 

Mr. JoHaNnsEeN. Mr. Chairman, if I may interject at this point, I 
am a little obtuse perhaps as to the distinction between et you 
just said and the import of this sentence that you want to delete. 

Mr. Doytz. The bill will authorize the Postmaster General to 
require bonds in such form and containing such conditions as he deems 
necessary to protect the interests of the Government. In the lan- 
guage we sent up originally we had this one feature, however, that the 
only manner in which the bonds would be fulfilled would be to pay 
the—— 

Mr. JoHANSEN. That is, if the contractor fails to perform? 

Mr. Doytr. Yes. We would prefer, and the bonding companies 
would prefer, to have an election to either continue to perform the 
service or to pay the money. In other words, the bondsman would 
take over the contract. 

Mr. JoHANSEN. The bondsman would perform? 

Mr. Youna. That clarifies it. That had me confused, too. 

Mr. Doyte. It gives him the opportunity to do either. 

Mr. JoHansEN. I thought he was the contractor. 

Mr. Youna. There would be no question of liquidated damages 
until he had failed to perform. 

Mr. Doyte. Mr. Chairman, we have no prepared statement, but 
as requested by you, we planned to take this up section by section and 
explain what it would do and why we have proposed our particular 
language. 

Mr. JoHANSEN. Mr. Chairman, if I may interrupt at that point 
again, I trust the Chair had in mind that in explaining they would 
indicate wherein this amended existing law. 

Mr. Doy.e. That is true. 

The first section, which is the section providing for two bonds—one 
is a bid bond and the other is a performance bond to be executed by 
the successful bidder—is departure from existing law. The existing 
law is found in title 39, United States Code, section 426. Under that 
law, every bidder who submits a bid for one of these contracts must 
also submit a bond which has two conditions; one, that the bidder 
will, if he is a low bidder and if he gets the award, sign a contract; 
two, that he will perform the service required by that contract. That 
bond is a continuing thing and it covers both the execution of the 
contract and performance of the service. The law also requires, 
however, that when the bidder executes his contract he shall have on 
that contract sureties guaranteeing faithful performance. Again, 
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the bondsman must incur the second obligation as well. Thus, we 
have two suretyships. One which accompanies the bid and one which 
comes up at the time of the contract. We believe that that is un- 
necessary and it has developed a highly specialized practice in bonding. 
There are only 3 or 4 bonding companies that will undertake this kind 
of business. A bidder in California cannot get a local agent of a 
bonding company to take over a bond of this kind. They have to 
come to centralized agents here in Washington and I think there are 
3 or 4 companies who have their agents here and there the bond is 
written. We feel that if we have a separate bond which guarantees 
only that the low bidder will sign his contract, that bond can be in a 
nominal sum. We will not need extensive coverage and a local agent, 
in the locality of the bidder, will undertake such a bond. Then, when 
he comes to executing his contract, he will produce the performance 
bond. 

I would like to ask Mr. Wenchel if he will further elaborate on the 
problems that may have been encountered in the past with respect to 
this particular provision. 

Mr. WENCHEL. Yes. 

As Mr. Doyle said, the bid bond carries over and is a guaranty of 
performance as well. That is by law a liquidated damages bond so 
that if there is a breach of that obligation, the full amount of the bond 
is due. At the same time we have sureties who sign on the bond in 
effect as cocontractors, and as I understand the objection of the 
sureties companies, it is to that latter bonding in that it is an un- 
limited obligation for which they have difficulty in rating for premium 
purposes. They do not like to undertake unlimited liabilities. They 
are not concerned with a penal bond regardless of the amount. They 
will write a bond for practically any amount, but they want to know 
what the absolute limit of their liability is and they cannot determine 
that under the suretyship, which is imposed on them under the 
present 426 of title 39. 

As a result, I think these 3 or 4 companies are all that write those. 
As a matter of fact, I think probably one company writes the bulk of 
those. It is Peerless Indemnity. We feel that this would open it up 
and it would allow bidders to have more chance of obtaining bonds 
through local agents who would know them rather than having to 
deal at a distance. 

Mr. Scorr. Under present law, there is only one bond executed; is 
that right? 

Mr. WencuHeEL. One bond; yes, sir. 

Mr. Scorr. But it is for a double purpose? 

Mr. Wencuet. That is right, but in addition to a bond, a surety 
must cosign on the contract so that is not a bond but it is an unlimited 
suretyship obligation. 

Mr. Scorr. There is no amendment of the bond at the time the con- 
tractor performs, but that is at the time the bid is awarded? 

Mr. Wencuet. No, sir. The law says: 

* * * to which bond a condition shall be annexed, that if the said bidder shall. 
within such time after his bid is accepted as the Postmaster General shall prescribe, 
enter into a contract with the United States of America with good and sufficient 
sureties, to be approved by the Postmaster General * * *. 

Right there, it requires that the contractor have good and sufficient 
sureties. 
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Then skipping on down the page, it reads: 

* * * to perform the service proposed in said bid, and further, that he shall 
perform the said service according to his contract, then the said obligation to be 
void, otherwise to be in full force and obligation in law; and in case of failure of any 
bidder to enter into such contract to perform the service * * *, 

That is part of the initial bid bond. 

Mr. Scorr. This section simply requires a bid bond and perform- 
ance bond separately? 

Mr. WencuH_EL. That is right. The bid bond will be fully met when 
he signs an approved contract. It has no longer any force at that 
point. That is the practice in construction work, or other types of 
procurement where bid bonds are required. The only instance is in 
the execution of a contract. 

Mr. Doyue. In addition, Mr. Chairman, if 1 may add the following: 
The bid bond would be a nominal sum and the person out in the coun- 
try could get personal sureties to go his bond rather than requiring a 
corporate surety. He would be more likely to get personal sureties for 
$500 or $1,000 or whatever the bid bond might be, than he could if he 
had to have a bond which not only covered the execution of contract 
but complete performance of service. 

Mr. Scorr. What is the purpose of striking out the last sentence in. 
section (b)? 

Mr. Doyte. If that remains we would have no alternative but to 
collect the full, penal sum of the bond as full liquidated damages if the 
contractor defaults. We feel that we should strike that so that the 
bond can provide an alternative and the bondsman will pick up and 
perform the contract or pay, whichever he elects to do. 

Mr. Seorr. That requirement would be part of the form of the 
bond? 

Mr. Doyue. Of the performance bond. 

Mr. Scorr. This bill does not set that out. The Postmaster Gen- 
eral has authority to fix the form of the bond and you take care of it 
in that respect? 

Mr. Doyte. Yes, sir; that would be covered in the form of the 
bond itself. 

Mr. Williams is the Director of Highway Transportation and he 
encounters these problems from day to day. Perhaps he has some- 
thing to add to this particular problem. 

Mr. WiuuiaMs. Mr. Chairman, we have had increasing diffieulties 
in obtaining bonds, especially on the large contracts under present 
law. The bonding companies and personal sureties also object very 
strenuously to this practice of unlimited liability. It is a double 
liability, actually. That is, the unlimited damages that they might 
suffer if they had to take over and perform the service, or if they did 
not take over and we obtained someone else to perform the service, 
then they would have to pay the damages to the Government. They 
are actually liable for the damages incurred under the performance of 
the service. One of the principal purposes of this law is to correct 
that and to get in step with all other Government agencies in con- 
tracting. 

I believe that this present law is unique. 1 do not believe there is 
another bonding law like it. We want to modernize it and get in step. 
If this provision is left in, the 3 large surety companies that write 
99 percent of the bonds would not write any bonds whatever and they 

93401—57——-2 
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would simply pull out of the business. They would like to have the 
choice of either performing or paying. That is common practice in 
other forms of work. If the contractor falls down, the surety ‘as 
the option of picking up or carrying on the completion of construction 
or paying damages. 

Mr. JoHaNSEN. Mr. Chairman, when you say that the surety may 
assume the burden of performance, what are the mechanics of that? 
In other words, does he assume the responsibility of finding another 
contractor? 

Mr. Wiuurims. He can do as he likes. 

Mr. JoHANSEN. You mean that the bonding company is not going 
out and deliver the mail? 

Mr. WiuuraMs. That is right. The corporate sureties do not and, 
of course, the bonding companies do not actually perform the service 
themselves. They find somebody else. They either subcontract 
with someone or hire them and pay them direct. As to the mechanics 
of the thing, if a contractor fails, we issue an order declaring him a 
failing contractor and order the surety company to take charge. He 
has the option of paying the damages or hiring somebody to do it, or 
subcontracting with somebody to do the job. He has the choice of 
what he wants to do. 

Mr. JoHANSEN. One other point, Mr. Chairman. I am not quite 
clear as to wherein this amendment limits or delimits the responsi- 
bility of the bondsman. 

I am not just clear in my own mind as to the delimitation that is 
involved here. 

Mr. Doy.e. The performance aspect is the important phase here, 
Mr. Johansen. As Mr. Wenehel explained, under present law, the 
suréty signs the centract as a cocontractor really. There is no dollar 
amount which that surety then and there knows that he may be liable 
for. This amendment would dispense with the need for his signing 
that contract as a cocontractor and would substitute a penal bond in 
a specified sum of money. He would know exactly the extent of 
liability. He does not know it today. If the contractor today de- 
faults after 6 months on a 4-year term, the bondsman must perform 
that service for the remaining 3% years. Under the bond, as we 
would hope to have it, there would be a bond of $100,000 or $50,000, 
or whatever it might be, and that would be the extent of the bonds- 
man’s liability. 

As | say, he would know precisely how much he would have to pay 
if the contractor defaults and he is, therefore, able to assess an appro- 
priate premium. 

Mr. JoHANSEN. Does that, in any way, lessen the protection of the 
Government of the United States? 

Mr. Dorie. None whatsoever. 

Mr. JoHANSEN. May I say something off the record, Mr. Chairman? 

Mr. Scorr. Yes. 

(Discussion off the record.) 

Mr. Youne. Mr. Chairman, actually that is common with specific 
performance bonds. Is it not a fact that the choice is given of either 
paying liquidated damages or performing? 

Mr. Chairman, in connection with Mr. Johansen’s question with 
regard to the position of the Government, in a sense it is a little less 
protection, is it not, Mr. Doyle? That is, because under the other— 
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I am not contesting it—without the amendment the bonding company 
would have to perform service or pay the cost of that service, would it 
not? 

Mr. Doyte. Yes. 

Mr. Youna. Under the amendment and if it is a $50,000 bond, he 
has the choice of either paying the $50,000 or perfor.aing. If, upon 
examination, it should look like the performance is going to cost 
$75,000, I am sure he is going to take the choice of the $50,000. 
Somebody is going to have to make up the other $25,000, and to that 
extent the Goveiienl would not be afforded quite as much 
protection. 

Mr. Doyte. To the extent, sir, on readvertisement, our rate did 
not exceed the penal sum of the bond, then we are fully protected 
because if on readvertisement it is going to cost us $40,000 more with 
the new contractor, our $50,000 bond is ample. If it happens that it 
is going to cost us $60,000 more, we are not. 

Mr. Youna. The answer to that is that the Post Office Department 
will see that the amount specified is adequate? 

Mr. Doyte. Yes, sir. We have discussed it among ourselves— 
Mr. Williams will bear me out on this—and we feel that we have ade- 
quate protection if we have 50 or 75 percent of the annual price of 
the contract covered by bond. That would give us sufficient time on 
a defaulting contractor to readvertise and get a new contractor and 
probably come out whole. We are talking about something which 
does not happen too frequently. 

How many cases have we had? 

Mr. Wiuuiams. Very few. The defaults are not with the bonders. 
It is the attitude of the bonding companies, particularly on large 
contracts. Bonds are becoming increasingly difficult to obtain. 
There is another feature. A small percentage of our bonds are written 
by personal sureties. The contractor or bidder goes out and gets two 
responsible people to sign a bond or provide a surety on a contract. 
While they are supposed to be substantial citizens and have real estate 
worth in effect twice the value of the bond, once in a while the con- 
tractor fails and then we find that the sureties are very hard pressed to 
either make good on the contract, perform, or pay the penal bond. 
In 1 or 2 cases, we have had to reach compromise settlements after 
long-drawn-out controversy. Because of the hardship imposed upon 
these persons, that has been necessary. 

Mr. Youna. Does the Department like the policy of accepting 
personal sureties as against corporate sureties? 

Mr. WituiAms. We personally prefer corporate sureties, but ap- 
parently there is no way we can specify corporate sureties. 

Mr. Dorie. The law does not permit us to specify corporate 
sureties... That is in title 6, I believe. 

Mr. Wencue-. That is right. 

Mr. Scorr. Are there any further questions on this section? 

If not, Mr. Doyle, will you proceed? 

Mr. Dorie. Mr. Chairman, section 2 is designed in a sense as a 
cleanup piece of legislation which follows the Reorganization Plan 
No. 3 of 1949. That reorganization plan, which was approved by the 
Congress, was one that the Postmaster General took unto himself all 
functions and duties specified in law to his subordinates. In section 
426 of title 39, United States Code, it is required that these sureties 
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must justify before a postmaster. The postmaster must make the 
determination that they are what they ee they are and sign the 
statement. When the bond is more than $5,000, it must be a post- 
master first, second, or third class who signs. It is quite a burden to 
the postmasters. When you get into a larger community, such as 
Washington for example, I am sure that Mr. North would have to do 
quite a bit of investigating if he tried to determine the wealth and 
resources of sureties. ‘The Postmaster General, under the legislation 
we propose here, would direct the manner in which they would justify. 

That is the only change in law. 

Mr. Scorr. That is subsection (a) of section 2 

Mr. Doyus. That is subsection (a) of section 2. It would say that 
you direct the manner in which this shall be done. The existing law 
says that the Postmaster General shall. 

Mr. Scorr. Subsection (a) of section 2 is the only substantial change 
in existing law? 

Mr. Doy.e. Subsections (b), (c), and (d) are—there is no change 
there. 

Mr. JoHANsen. Mr. Chairman, what are the practical alternatives 
which the Postmaster General might have as to whom he would 
assign the responsibility now held by the postmasters? 

Mr. Doyuie. He might in some instances assign it to a postmaster. 
In small communities the postmaster knows everybody and it is 
pretty easy for him to find out if the sureties are what they claim they 
are. In large communities he might do what the General Services 
Administration does. I think they have a certification from a presi- 
dent of a bank as one of the means of justification. 

Mr. Wencuet. That is right. 

Mr. Dorie. We could have Mr. Williams of the Bureau of Trans- 
portation, or his people, make the study and the determination, but 
the idea is to get out of the law the requirement that the postmaster 
himself, in all instances, must do it. You still would have someone 
here who would certify and it could be, as I say, either another em- 
ployee of the Department, in some instances the postmaster, because 
they would know probably better than anyone else. 

In my hometown, the postmaster would know more about the 
wealth of people there than Mr. North would know about the people 
in Washington. 

Mr. Scorr. This gives the Postmaster General wider discretion in 
the manner in which he will proceed to determine the sufficiency of the 
bond? 

Mr. Doyte. Yes, sir. It is limited right now to the postmasters 
and nothing else. 

Mr. Jowansen. Would the likelihood be that the determination 
would be made on a case-by-case basis, or would there be certain 
standard procedures set up, let us say, for C hicago or New York City, 
or would it be a determination—— 

Mr. Wiitiams. I think it would be on a case-by-case basis. As a 
practical matter now, today it is much easier for our transportation 
people to investigate these bidders and contractors and determine 
their worth than it is for the postmasters. Very often they are 
completely divorced from transportation and they have to go to 

considerable trouble to learn the background and financial condition 
of these companies, 
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On the contrary, our transportation people are frequently very 
familiar with the standing of these people, their credit rating and all 
that sort of thing, at the time they submit the bid. They know 
from experience if they are reliable or responsible. They are in a 
very good position to certify. 

Mr. JoHANSEN. Actually or literally the postmaster personally is 
not going to make this determination, is he? 

Mr. Wriuuiams. No. 

Mr. JoHaNsEN. It is going to be delegated to him at the top. 

Mr. WixuiAMs. Probably regional directors in the field, or regional 
transportation officials. 

Mr. Doyusz. Again, if I may say so, this does not apply to corpo- 
rate sureties. It 1s only when a personal surety is involved. 

Mr. Youna. May I ask this question? What is the ratio, or can 
you tell me how many of all sureties are corporate and how many 
are personal? 

Mr. Wiuuiams. Mr. Young, | have forgotten the exact figure, but 
my recollection is about 10 percent are personal. I may be wrong. 

Mr. Younc. Nowadays with so many bonding companies and in- 
surance companies, and everything else, the actual personal surety 
bonding is going out of existence for most purposes. 

Mr. Wiuuiams. Mr. Young, going back to the previous section of 
the bill, as we pointed out because of the highly specialized nature 
of the present procedure—there is nothing like it—there are only three 
large companies in the United States that want to write star-route 
bonds at the present time. 

If this is changed, then I would assume that, in fact, we expect 
that other surety companies, approved by the Treasury Department, 
will get into this business. 

Mr. Youna. The only thing that occurs to me is that I am sur- 
prised the Postmaster General did not ask to do away with that 
personal bond authority. You could have them all corporate bonds 
and end this whole problem? 

Mr. Doyue. We felt we would like to do so, but did not dare to. 

Mr. Wencue.. The law has general applicability and I guess we 
did not consider it to be appropriate to bring it up in this bill. 

Mr. Scorr. You are pointing to an objection from a good number 
of other departments? 

Mr. Doy.te. Yes, sir, to make significant your 10 percent; that 
represents 10 percent of how many contracts? 

Mr. Wixuiams. About 12,000 contracts. 

Mr. Scorr. Is there any further discussion on section 2, or 
questions? 

If not, Mr. Doyle, will you proceed to section 3? 

Mr. Doy.ie. Mr. Chairman, section 3 provides that when adver- 
tising is required, contracts for the transportation of mail shall be 
advertised for such time and in such manner as the Postmaster 
General shall direct. The existing law is found in sections 421 and 
422 of title 39. Section 421 requires that in a particular locality 
of the country—presently we have it divided into four regions—you 
must advertise all of the contracts to be awarded on July 1 at one 
time. 

Here is the current advertisement. It is a book of 121 pages. 

Mr. Scorr. That covers what area? 
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Mr. Doyue. That covers the star routes in the States of Maine, 
New Hampshire, and the New England and Middle Atlantic States. 
In fact, it goes beyond that, Virginia, West Vriginia, and Maryland. 

Mr. Scorr. How many divisions are there in the country? 

Mr. Doy.e. Until recently we had four sections. Now, on our 
regional basis, we are beginning to break it up by regions and we 
have 15 regions. They are beginning to break those regions into 
sections as well. ‘This booklet must be published 60 days 

Mr. Scorr. Under present law? 

Mr. Doy.ie. We have to make it up in December so that we can 
get it to the Government Printing Office and get it printed, .distrib- 
uted, and posted in all offices through which the proposed routes pass. 
That is quite a distribution problem and we have to get it distributed 
and published by the Ist of April. That would bring your 60-day 
advertising period to the Ist of June. 

Then we have the month in which we evaluate the bids. 

It happens many, many times that when we send this thing to the 
Printer we might want to withdraw one or more routes. We might 
want or need additional service. When that happens we have au- 
thority under section 422 to publish what we call a bulletin advertise- 
ment. 

That is an advertisement which by law now is required to be posted 
for a period of not less than 10 days in the terminal offices of the 
proposed route. 

These advertising requirements, I think, go back to 1872. They 
are unlike anything in Government today. 

The general advertising law which requires advertising before you 
can procure services or equipment is in title 41, United States (¢ ‘ode, 
section 5. It makes it mandatory that there be advertising, and it 
states only that the advertising shall be for such period of time as is 
reasonably calculated to develop full and free competition. 

We feel that we ought to have this advertising provision with respect 
to star routes in accord with the other procurement procedures of 
Government. We do not think there should be an exception. 

It will allow us some flexibility. There is no need today for a 60- 
day advertisement. 

When this law was enacted and the methods of communicating 
with people were not as good as they are now perhaps it was needed, 
but certainly in these days of modern communications a 60-day period 
is not needed. 

Mr. JOHANSEN. The gentleman does not agree we still have.a horse- 
and-buggy post office? 

Mr. Doyie. We do not. 

Mr. Williams, can you help us to explain what has happened to 
you over the years on this general advertisement? 

Mr. Witu1aMs. Prior to a few years ago, a general advertisement 
would have as high as 3,000 routes advertised. Because of the long 
span of time between the time you prepared the material to go to 
the printers and the time bids were opened, there were always-hun- 
dreds of changes that occurred. Frequently it was necessary just to 
reject all the bids received on routes and advertise again. It caused 
a tremendous amount of unnecessary administrative work. 

The other thing we feel inakes it necessary for us to change the 
method of advertising is the decentralization of the Post Office 
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Department. All contracting authority now has been delegated to 
regional directors, 15 of them. 

The boundaries of the regions do not coincide with the four con- 
tract sections specified in the law. Therefore we find in some cases 
1 region will overlap into 2 contract sections which causes complica- 
tions at the administrative level. 

Furthermore, in a region such as the Boston region, the present 
method means that all of the work in connection with advertising 
and renewing contracts at the end of the term comes at one time 
and it causes tremendous peaks in labor and administrative work 
once every 4 years. 

What we propose to do if the proposed legislation is approved is to 
further decentralize and break up the regions so that the regions then 
can advertise 1 or 2 States and divide the work up in a 4-year period. 
Maybe there will be 1 or 2 States each of the 4 years and level off this 
peak with which they are faced now. 

In the past, before we decentralized, we had this peak every year in 
the Department. It meant 6 to 8 months of intensive work which 
made it necessary for us to hire extra help. It was a tremendous 
burden to us. We don’t want to pass that on to the regions and we 
would like to level it off. 

This is a step in the direction of dividing up the States so they will 
not all be advertised at the same time, which has caused a great 
number of difficulties in the regions. Many routes advertised are 
no longer any good. They have to go through the procedure of 
rejecting the bids. 

Meantime all of those bidders on those routes have paid for a bond 
and they are not very happy over the fact that they have gone to the 
expense of procuring a bond, submitting a bid and then find out we 
have thrown them out because of changes in conditions. 

Mr. Scorr. Sections 3 and 4 are related in that section 4 repeals the 
general requirement that general contracts be advertised for 60 days 
and temporary contracts advertised for 10 days, and leaves the matter 
of determining the advertising in the discretion of the Postmaster 
General. 

Mr. Doyvtez. That is correct, sir. He must advertise. That is 
required by law (41 U.S.C. 5). If I can just read the first portion of 
it so there will be no uncertainty— 

Unless otherwise provided in the appropriation concerned or other law, pur- 
chases and contracts for supplies or services for the Government may be made or 
entered into only after advertising a sufficient time previously for proposals. 

Then there are certain exceptions, such as if the total amount does 
not exceed $500 you do not have to advertise, and things of that 
nature. 

I doubt if there is any contract where the total amount is less 
than $500. 

Therefore the Postmaster General under that law and under this 
proposal, and you will note the language is almost identical as we 
have it in this bill, he would determine whether you need 40 days, 
30 days, 70 days, whatever it might be, consistent with our needs, 
and also state how—whether it would be posted in post offices or 
along the route, or centrally at some point and distributed to persons 
known to be interested in bidding. 
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He would make all those determinations under this provision. 

As you say, sir, section 4 would repeal two laws now specifying the 
manner and the time within which advertisements must be posted. 

Mr. JoHANSEN. I have no questions. 

Mr. Scorr. Section 5 will be next. 

Mr. Doyte. Section 5 was inserted by us out of an abundance of 
caution. We wanted to make it clear that this bill before you does 
not apply to our mail messenger service, to our highway post office 
service where you gave us a new piece of legislation i in the last Congress, 
and by the steamship operators. 

It applies solely and exclusively to our star routes. That is the 
only reason that section is there, sir. 

Mr. Scorr. Further questions? 

Mr. Youna. No further questions here, Mr. Chairman. 

Mr. JoHaNsEN. I have no further questions. 

Mr. Scorr. We thank vou, then. 

Mr. Doyte. Would vou like to have this most recent general ad- 
vertisement as part of vour file? 

Mr. Scorr. Very well, if you would turn that over to counsel. 

Mr. Youna. In what region is the State of Louisiana located? 

Mr. Wiuuiams. The Dallas region. 

Mr. Scorr. We have present Mr. L. E. Ernst, general manager of 
the National Star Route Mail Carriers Association. 

Mr. Ernst, we will be glad to hear from you. 


STATEMENT OF L. E. ERNST, GENERAL MANAGER, NATIONAL STAR 
ROUTE MAIL CARRIERS ASSOCIATION 


Mr. Ernst. I prepared a written statement which I thought might 
be helpful to you gentlemen. 

Mr. Scorr. You wish to incorporate that in the record? 

Mr. Ernst. I would like to, sir. 

Mr. Scorr. Without objection it will be incorporated in the record. 

(The matter referred to follows:) 


STATEMENT OF LAWRENCE E. ERNst, GENERAL MANAGER, NATIONAL STAR 
Route Maiti Carriers’ ASSOCIATION 


Mr. Chairman and members of the committee, I am Lawrence E. Ernst; my 
address is 301 East Capitol Street, Washington, D. C. I am general masmager of 
the National Star Route Mail Carriers’ Association and have held this position 
since January 1, 1956. 

First, I wish to thank you for giving me this opportunity to appear before this 
committee to express the views of the Mail Contractors Association, with respect 
to amending the laws relating to the bonding of bidders and contractors for the 
transportation of mail; the advertisement and extension of mail routes; and for 
other purposes as stated in H. R. 7906 of June 4, 1957. 

Also, I would like to state to this committee that I spent approximately 38 
years in the postal transportation service, starting as a substitute railway postal 
clerk, and advanced through all the grades, and was Director, Railway Trans- 
portation, Post Office Department, when I retired from the service on December 
31, 1955. I served as an employee, and as an Official in the field service, I was 
promoted to assistant and later to chief clerk in the district office and then to 
assistant and later to general superintendent in the division with headquarters 
at Indianapolis, Ind., and Cincinnati, Ohio, respectively. 

While in the district at Indianapolis, Ind., I had supervision over approximately 
100 star routes, and in the general supe rintendent’s office at Cincinn: ati, Ohio, 
I had supervision over three States, namely; Ohio, Indiana, and Ke »ntueky for a 
total of some 1,400 star routes. There are at the present time between 10,000 
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and 11,000 star route contracts and I feel that the total number in the Cincinnati 
region could well be considered as a representative number and be referred to 4s 
a pattern for the entire country. 

The Kentucky routes (approximately 900) were renewed in 1952 when I was 
general superintendent at Cincinnati, and again in 1956 while in my present posi- 
tion as general manager of the National Star Route Mail Carriers Association, 
and to my personal knowledge, there was not one single case where the contracter 
failed to commence service on the route, under the terms of the contract, once the 
contract was executed. Neither do I know of a single case where a new contract 
was awarded, that the contractor failed to execute the contract and begin service 
on the date specified. There were no exceptions in handling similar contraets in 
Ohio and Indiana. 

Therefore, it is the contention of the association that to require a bid bond, 
which I understand is to accompany the bid to insure the execution of a contract, 
and a bond for the service proposed, would be an added expense to the contractor 
as well as the Post Office Department, in that there would be an added fee im- 
posed on the bidder and considerable additional work required of officials of the 
Post Office Department to process the bids. 

There may be a few isolated cases where the bidder failed to execute the con- 
tract when advised that his bid had been accepted by the Post Office Department, 
but I do not know of a single instance and the need for such a bond appears 
unnecessary and in my opinion would serve no purpose. 

The so-called performance bond is what we now have and from many years of 
actual experience in the field as a postal official, and now as general manager of 
the Mail Carriers Association, I feel that ample protection is provided for the 
Post Office Department and, again I will state, that I do not know of a single. ease 
where the Post Office Department suffered a financial loss due to lack of coverage. 
However, there are many cases where the Post Office Department has elected to 
readvertise the route and impose a physical and financial hardship on the 
contractor. 

Actually under existing laws, and regulations issued by the Post Office Depart- 
ment, the sureties (be they corporate or personal) on the proposed bond and on the 
contract are, upon failure of the bidder, and/or contractor, permitted to protect 
themselves by assuming and performing the obligations of the bidder and con- 
tractor. Under the proposed bonds (bid bond and performance bond) it states 
the sureties would be liable for the amount of the bond as liquidated damages in 
the event the contractor fails to perform the service in accordance with his con- 
tract. In other words, the sureties would be called upon simply to pay the full 
amount of the bond, and this would apply regardless of whether the default 
occurred through the death of the contractor, his disability through aecident or 
sickness or otherwise, or even in case the contractor might be declared unsuitable 
for any reason. 

Prior to enactment of Public Law 669 in 1948, there were from two to three 
thousand failing contractors each year, which might have justified the need for 
such a law. However, at the present time I would estimate a maximum of from 
20 to 30 such contractors. In these cases the Post Office Department or the 
sureties are able to secure a subcontractor for the contract price in almost every 
instance. Actually, the record speaks for itself and further comment as to the 
need and justification of the two separate bonds for the star route contractors 
appears unnecessary. The Government is not being imposed upon nor caused to 
suffer a financial loss at the present time, and enactment of H. R. 7906 would 
materially increase the paperwork, and delay the handling of contracts in the 
Post Office Department, thereby increasing the cost of such handling to the 
Government. 

Even now the Washington region is unable to renew many of the contracts 
due to expire June 30, 1957, and are issuing orders to extend the contract for a 
period of 90 days to 6 months, to allow the region additional time to complete 
the survey and prepare necessary papers for renewal, and the Government is 
fully protected under the present system of bonding. 

The Washington region has had 4 years in which to complete the details for 
renewal and you can imagine what might have happened had additional work 
been imposed on them such as, requiring 2 bonds instead of 1 to process, thereby 
materially increasing the paperwork with added cost to the Post Office Depart- 
ment. H. R. 7906 makes no reference to new contracts or renewal contracts 
and therefore it must be assumed that it would apply to all contracts. This 
conclusion is based on paragraph 6 of Post Office Department Form 5410 which 
reads as follows: 
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“The bidder (par. 1) now the contractor (or subcontractor) on the above- 
described route (par. 3), proposes to renew or enter into a new contract with the 
United States of America for the additional period set out above (par. 2) for the 
service and at the rate of compensation prevailing at the end of the current 
contract, as it may have been or may be modified.” 

The only comment the association might make on section 2 of the bill, is that 
it is our understanding that contractors holding several large routes and furnish- 
ing private sureties, have used the same sureties on most of the contracts they 
hold, and the combined real-estate worth would not be sufficient to cover a sum 
double the amount of the combined bonds. The association feels this is especially 
true on some of the highway post-office routes. It may be that each individual 
route is considered separately and that the requirements of the Government have 
been complied with, regardless of the number of routes held by any one contractor 
and the fact that the same sureties have been used on each contract. 

Regarding section 3 of H. R. 7906 will state that the association has been 
unable to determine just what is intended. However, it is our understanding 
that existing law requires all routes to be advertised for competitive bidding and 
this opinion is based on section 3709 of the revised statutes as amended (41 U.S.C. 
5). This section requires that contracts for supplies and services for the Govern- 
ment may be entered into only after advertising for bids, etc. It is our belief that 
mail contractors provide a service for the Government and that all routes must 
be advertised for bid since this represents expenditure of public funds. 

If this section was enacted into law it would appear that the Postmaster General 
would be in a position to negotiate for all future mail contracts, thereby eliminat- 
ing competition. The association would not want anything like that to happen 
and we contend that it would not be in the public interest, nor would it be good 
for the economy of the postal service. Furthermore, the association feels the need 
of advertising all routes for a minimum of 30 days instead of the 10 days as now 
required in section 422 of United States Code, title 39. 

This change is believed necessary under the regionalization and decentralization 
of the Post Office Department as we have found that bidders do make errors in 
completing the bid form, making it necessary for the sureties to return same for 
correction. Ten days is not sufficient time to provide for an exchange of letters 
and still have the bid reach the proper regional transportation manager in time 
for consideration. 

The repeal of sections 421 and 422 of United States Code, title 39, as stated in 
section 4 of this bill would, in the opinion of the association, result in most of the 
larger contracts being awarded through negotiation with the large operations, 
thereby creating a monopoly, and at the same time such action would increase 
the cost of this service to the Post Office Department. There are several cases 
on record where temporary contracts were negotiated and in almost every instance, 
when the route was advertised for permanent contract as required by existing 
law, the initial contractor was underbid, clearly indicating it is in the interest of 
the Post Office Department to advertise the route and award all contracts through 
competitive bidding. 

The association feels that sections 421 and 422 of United States Code, title 39, 
should be retained in the law and that the 10-day provision in section 422 should 
be changed to 30 days, in order to allow sufficient time for interested parties to 
file a bid and provide proper sureties as is now required by the Post Office Depart- 
ment, 

The association has no objection to section 5 of the bill. 

The association is conversant with the Postmaster General’s program, to im- 
prove the postal service and reduce the postal deficit, and it is our opinion that 
enactment of H. R. 7906 would do neither. To the contrary, we feel that bill 
H. R. 7906 would increase the workload in the Post Office Department, as well 
as the cost of contract service, and at the same time would impose added and 
unnecessary expense on all contractors. 

Mr. Chairman, I am happy to have been able to appear before you and your 
group to present the views of the National Star Route Mail Carriers Association, 
and we are indeed grateful for the courtesy extended to the association. Also, 
I wish to assure this committee and officials of the Post Office Department, 
that we want to work with you and are always interested in legislation that will 
improve the position of contractors and benefit the postal service. 


Mr. Scort. I believe you stated prior to enactment of Public Law 


669 in 1948 there were from 2,000 to 3,000 failing contractors each 
year, which might have justified the need for such a law. 
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I am not familiar with Fublic Law 669. 

Mr. Ernst. That permits the Postmaster General to renew con- 
tracts of present contractors from one term to an additional term 
without advertising the route. That depends on the satisfactory 
service the contractor has been providing the Post Office Department 
and his desire to continue the contract for another term. 

Mr. Scorr. Is there any limitation as to the number of times a 
contract may be extended? 

Mr. Ernst. There is no limitation. 

Mr. Scorr. You feel this bill would give the Postmaster General 
too much discretion? 

Mr. Ernst. I do, because section 3 states, ‘when advertising is 
necessary.”’ 

In my opinion that leaves the discretion entirely up to them to 
determine whether the route should be advertised or whether it would 
be to his advantage to negotiate for the contract. 

Mr. JoHANSEN. In line 23 of page 3 of the bill vou have that 
phrase, ‘“‘when advertising is required.” 

Do I understand the gentleman to feel that that ‘‘when’’ relates not 
to a requirement of the law but to the discretion or determination of 
the Postmaster General? 

Mr. Ernst. That is my interpretation, sir. 

Mr. JoHANSEN. I had construed the “‘when’’ as relating to a 
requirement imposed by the statute. 

Mr. Ernst. That was my reason for making reference to title 41, 
United States Code, section 5 at the top of page 5 which states that— 
This section requires that contracts for supplies and services fer the Gevernment 
may be entered into only after advertising for bids. 

For that reason I felt that this was not carrying out the intent of 
that provision of the law. At least it does not so indicate to me. 

Mr. JOHANSEN. I had not been aware that there were routes which 
were not being or which were adjudged not necessary to be advertised 
for bids. 

Mr. Ernst. There are instances, sir, when railroads withdraw their 
trains on 3 or 4 days and sometimes within 24-hour notice. It is 
necessary for the Post Office Department to negotiate contracts. 

Mr. JoHANSEN. Temporarily? 

Mr. Ernst. That is right. The law provides they shall not extend 
beyond a 12-month period. 

However, there have been cases on record where existing routes 
were discontinued and the Post Office Department negotiated for a 
contractor to take over those routes without advertising for bid. 
That is the thing we do not wish to have happen. 

Mr. JOHANSEN. The next thing was a permanent award? 

Mr. Ernst. A permanent award. 

Mr. JoHANSEN. Did it exceed the limitation of time? 

Mr. Ernst. They readvertised within the 12-month period and for 
permanent contract. 

Mr. Youna. I have no questions. 

Mr. CasseE.u. Section 3 can be amended to fully indicate that that 
is required by law. Mr. Doyle indicated that would be fully aecept- 
able to the Post Office Department; that is, an amendment to tie it into 
the provisions of title 41, United States Code, section 5. 
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Mr. Ernst. We would not object to that. 

Mr. JoHansen. Would that meet the point you make in that 
particular? 

Mr. Ernst. Yes. We want to make sure that all these are publicly 
advertised for public bidding. 

If I might elaborate on sections 421 and 422 for a moment. 

After listening to the testimony of the representatives of the Post 
Office Department, and understanding the intent of their proposal 
to delete these two sections, the association would offer no objection 
to deleting section 421 which requires the so-called pamphlet or general 
advertisement to extend over a period of 60 days. There would be no 
objection on our own part. 

Then in section 422 we feel that that should be retained in the law 
and that the 10-day provision should be extended to 30 days. I[ 
believe that was explained in my previous statement, the need for the 
extension of time within which to file a bid, have it reviewed and 
approved by the sureties, and to get it into the hands of the regional 
transportation managers prior to the closing date of the advertisement. 

Mr. JoHANSEN. Before we excuse this witness I would like to revert 
to page 2 of your testimony. 

1 would like to get a little more clearly in my mind what it is you 
propose. In other words, you propose continuation of the present 
single bond with the double purpose? 

Mr. Ernst. Yes, sir. 

Mr. JoHANSEN. | am very friendly with any case where it can be 
established that this committee or the Congress is averting additional 
paperwork. I subscribe to that. 

I want to be sure, however, that I understand the issue between the 
Department and the association as to the need or lack of need of this 
separation and the establishment of two types of bonds. 

In that connection I do not quite understand the gentleman’s 
reference to the fact that prior to Public Law 669 there were two to 
three thousand failing contractors each year, and there are now only 
20 to 30. 

Certainly the need for protecting the Government there is not to be 
measured in terms of the actual number necessarily. 

As I understood the Department’s testimony, their proposal for 
separating the two was based on the difficulty of getting bonds to 
cover both. 

I would like you to comment on that argument. 

Mr. Ernst. The bonding of mail contractors is a very specialized 
service. The responsibility is great. 

At the present time the Post Office Department requires approxi- 
mately 50 percent of the amount of the estimated bid as bond to 
guarantee performance of the service. 

In our opinion, to adopt or approve the proposal here would mean 
that many sureties who are not conversant with mail contracts would 
actept the so-called bid of the contractor. 

Then it would be his responsibility to farm that out to a surety who 
would guarantee performance of service. 

If he could not get a surety company to take over the performance, 
then he would be required to pay damages in the amount of the bond, 
be it $500, $1,000, or $2,000, because he did accept the bid and he guar- 
anteed to the Post Office Department a performance bond which would 
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be secured and executed, and that the contractor actually would 
start service. 

We now have that in the one bond. It comes through a specialized 
company. 

There are only three companies who are now accepting bonds of 
this kind, and that is because from past experience it has proven that 
the bonding of contractors is very specialized and the risk is great. 

These men feel they have to have a thorough knowledge of the 
performance of service required, and so few surety companies have 
men with that background who would be able to actually handle this 
type of bond. 

In our opinion it is quite different from most any other type of 
service that you can think of. 

For instance as to building, there is building going on everywhere 
in every community. I think every individual is conversant with 
building. 

When a Government advertises a bid to erect a building it is 
different, because there are not so many pitfalls to get into. 

A mail contractor can go out and have a highway accident, his 
equipment can be demolished, and he hasn’t the resources to replenish 
that equipment, so he has to relinquish the contract. 

That in turn falls back to the sureties. 

As I pointed out, the Post Office Department is not suffering finan- 
cial loss under the present system of bidding. In my opinion their 
paperwork is reduced to the minimum and it certainly has reduced 
the cost of the contract. 

Mr. Youna. The witness has said here, referring to the same 
paragraph, that ‘The two bonds are to accompany the bid to insure 
execution of the contract.” 

Actually is that a proper understanding? Is not the purpose of 
this provision proposed in the law to eliminate the necessity of the 
two bonds until it is determined who is the low bidder and in that 
instance you would have a performance bond? 

Mr. Ernst. That might be the intent but I did not read it that way. 

Mr. Youne. That is what I got from the previous testimony. 

That could be clarified. 

Mr. JoHANSEN. In other words, all of the bidders would not be 
required to submit a performance bond unless they are successful 
bidders. 

It seems to me that would be a saving of paperwork. 

Mr. Ernst. The law requires now that all bids filed must go to 
designated regional transportation managers’ offices. They still 
have all of that paperwork to do. 

The bid bond would not be held by the surety company to deter- 
mine whether or not his man was the low man before he filed the bid. 
The bid would have to be filed regardless. 

Under the present system of filing it costs a contractor $5 when he 
submits his bid to the surety company. 

If he is awarded the contract the surety bills him for the amount 
of the premium required, depending on the amount of the bond 
required for the contract. 

The $5 previously paid then is credited to the contractor’s account. 

All other bidders forfeit the $5 they submitted. 
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Mr. Younea. Is that complication the reason that this has been 
reduced? 

Mr. Ernst. I don’t think so. I think the reason it has been 
reduced- 

Mr. Youna. I say, Is that one of the reasons? 

Mr. Ernst. I do not. 

Mr. Youne. I can see where an ordinary surety company might 
be pretty apprehensive about a dual-purpose bid like that, whereas 
it might simplify the matter a great deal if the Department simply 
required a bidder’s bond and then let the successful bidder go out and 
get a performance bond. 

oes your association have a serious objection to this? 

Mr. Ernst. We do. We object to the two bid bonds and the 
performance bond. 

We believe, gentlemen, it accomplishes no purpose. It increases 
the paperwork for everyone, and it increases the cost to the contractor 
which in reality will be passed on to the Post Office Department. 

Mr. JoHANSEN. You state on page 4 that the association does feel 
that contractors holding several large routes and furnishing private 
sureties have used the same sureties on most of the contracts they 
hold, and the combined real-estate worth would not be sufficient to 
cover a sum double the amount of the combined bonds. 

If that is the case, is there not implied a negligence on the part of 
the Post Office Department in securing sound and adequate sureties 
in conformance with the law? 

Mr. Ernst. It could be. 

Mr. Jonansen. To me that is potentially a very serious allegation 
and a very serious situation, if true. 

Mr. Ernst. I have no supporting evidence other than verbal. 
Several of our contractors have raised that question to me. 

Mr. Scorr. That would be a violation of other parts of the law for 
the bondsman to decide his liabilities were in excess of his net assets. 

Mr. Ernst. I am not conversant with the interpretation of the 
law, whether the same sureties could be considered as sufficient on 
each contract which is considered separate and apart from all other 
contracts. 

Mr. Younc. That is why I questioned the previous witness about 
this personal surety bond. 

This sort of situation is almost inherent in a situation where you 
have personal surety. 

These contracts are for 4 years. A person’s financial status can 
change very radically. 

Mr. JoHANsEN. But if he has assumed surety which in the aggregate 
is in excess of his assets, even without a change in his financial situa- 
tion, it is not in conformity with the spirit of the law if it is the letter. 

Mr. Scorr. It amounts to a violation of his certification under the 
law. 

Further questions? 

Further discussion? 

Mr. Youna. Usually you have personal surety bonds which fall 
in two categories—professional bondsmen who make some money on 
the side, and then somebody who as a personal accommodation signs 
it for a good friend. Personal surety bonds are not too reliable. 
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Mr. Ernst. My comment was not to inject criticism or suspicion 
on the part of the Post Office Department but I was not conversant 
with the system of how they consider personal bondsmen, whether 
each contract was considered separate and apart, which I understand 
it is, and no reference or cross-reference ever is made to determine if 
the same bondsman appeared on other contracts. That was just a 
matter of my observation and my personal comment concerning this 
particular section of the bill. 

Mr. Youna. You are raising a problem with regard to other bonds 
of this type with the Post Office Department. That is not even 
considering the 100 other types of contingent liabilities a personal 
surety might have. He might be on a penal bond, and so forth. 

Mr. Scorr. All bondsmen are to certify that they are worth the 
amount of the bond beyond all liabilities and exemptions. 

Anything further? 

Mr. Ernst. Off the record? 

(Discussion off the record.) 

Mr. JoHANSEN. I do not want to be a party to detaining the com- 
mittee, but I wondered if the chairman would feel it in order to have 
comments from the Post Office Department on the testimony we have 
just heard in order to complete the record? 

Mr. Scorr. I suggest we follow the pleasure of the committee on 
that. 

Mr. JoHANSEN. If there is honest difference of opinion, as there 
apparently is, it would help sharpen and define the issues for our 
enlightenment. 

Mr. Scorr. It would be well to consider that suggestion. 

Thank you, Mr. Ernst. 

We will give the Post Office Department an opportunity to weigh 
and consider the testimony we have heard thus far, and to furnish 
the subcommittee with their comments. 

(The following statement was furnished by the Post Office Depart- 
ment in accordance with the request of the chairman; also a statement 
by Mr. P. T. Patterson of the Peerless Casualty Co. with offices at 
301 East Capitol Street, Washington, D. C.:) 


STATEMENT OF Post Orrice DEPARTMENT 


Hon. Ralph J. Scott, chairman of the subcommittee of the House Committee 
on Post Office and Civil Service, at the conclusion of the hearings on June 15, 
1957, stated that the subcommittee would allow the Post Office Department an 
opportunity to weigh and consider testimony of Mr. L. E. Ernst, general manager, 
National Star Route Mail Carriers Association, in which he opposed enactment 
of this bill. 

The statement of Mr. Ernst and his testimony has been reviewed. 

First, he concludes that the bonding proposals of section 1 are burdensome to 
bidders and contractors; add paperwork and cost to the Department because two 
separate bonds are required; that bid bonds are not necessary; and that the 
liquidated damage provisions of section 1 (b) offers no opportunity to a bondsman 
to perform the service required by the contractor. 

Second, he concludes that section 4 wipes out existing law requiring public 
advertisement before entering into star route contracts. 

Third, he believes that the minimum time for advertising star route contracts 
should be 30 days. 

The proposal before you is designed to modernize certain of the star route laws; 
to relieve contractors and sureties, both personal and corporate, from unduly 
burdensome provisions of existing law; to enable the Department to reduce its 
paperwork and to provide for star route contracts in a more efficient, expeditious, 
and economical manner. 
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As stated in our testimony, section | proposes: 

(1) Bidders on star route contracts will submit a nominal bid bond which will 
contain two conditions; namely, that if the bidder is the successful bidder he will 
execute the required contract and simultaneously execute a performance bond 
guaranteeing performance of the service required. 

(2). That the suecessful bidder furnish a performance bond guaranteeing 
performance of the contract. 

existing law (39 U. 8. C. 426) requires that each bidder submit with his bid a 
bond which has two conditions; namely, that he will execute the contract with 
good and sufficient sureties and that he will faithfully perform the service under 
the contract. The present law further requires, at the time the successful bidder 
executes his contract, that sureties sign the contract as cocontractor. Thus, we 
have two suretyship obligations—the bond and the cocontractor. 

We believe this double suretyship is unnecessary, undesirable, and has estab- 
lished highly specialized bonding procedures which preclude the purchase of bonds 
locally in the area in which the bidder resides. 

Contrary to the testimony of Mr, Ernst, this proposed procedure in section 
1 (a) will assist bidders rather than further burden them. The bidder in the 
Western States can submit with his bid a bond which will be written by local 
agents. He will not be required, as he is now, to first send his bid to the cen- 
tralized agencies of 3 or 4 bonding companies in Washington, D. C., in order that 
he may get his bond. Bids under present practice of the Department are now 
mailed to designated cities in the various postal regions. Being able to secure a 
bid bond locally, from a local bonding agency, the bidder will be materially 
helped in submitting his bid within the time required. 

No additional paperwork will be required by the Department except that when 
the successful bidder executes his contract he will have to attach to it one addi- 
tional paper; namely, the performance bond. This bond will be in a definite 
sum and thus permit the company to properly assess a premium rate. This pre- 
sents no problem in administration or paperwork and will not increase the cost 
of the Department. 

We believe that a bond should accompany each bid. Without such a bond 
defaults in the execution of contracts will occur. We find that a bond accom- 
panying a bid insures, in most cases, the execution of a contract. 

We agree with Mr. Ernst that the liquidated-damage provisions of section 1 (b) 
should be eliminated. This suggestion was made to the staff of this committee 
prior to the time that H. R. 7906 was introduced, because the Department had 
determined that the surety should be allowed the alternative of either paying the 
penal sum of the bond or providing the service called for by the contract when 
the contractor defaulted. 

We cannot agree with the reasoning of Mr. Ernst that section 4 of the bill 
nullifies all the laws which now require public advertisement before procuring 
mail transportation service. All services procured by the Government must be 
procured as prescribed in section 3709 of the Revised Statutes, as amended (41 
U. 8. C. 5). This is the basie law requiring competition for public contracts. 
Therefore it will prevail if sections 421 and 422 of title 39, United States Code, 
are repealed. Section 4 of H. R. 7906 does not nullify the requirement of title 41, 
United States Code, section 5. However, the Department would not oppose an 
amendment to this section which would provide in effect that when the Post- 
master General is required by existing law to advertise before awarding contracts 
for the transportation of mail he will do so under the provisions of title 41, United 
States Code, section 5. 

The Department is opposed to any amendment of existing law which would 
require in all cases and without regard to the public interest or the needs of the 
postal service that contracts be advertised for periods of at least 30 days. There 
are many compelling reasons to support this position. In the first place, the 
Congress has recognized that a 10-day period of advertising is sufficient. It 
provided that 10-day period in section 422 of title 39, United States Code. There 
are many instances wherein the Department is required to institute service 
promptly. While the Department has authority under law to negotiate a con- 
tract without advertising for periods not in excess of 1 year, its experience has 
been that temporary contracts are often more costly than a regular contract. 
Under the procedure of bidding and bonding provided by section 1 (a) of this bill, 
bidders will not need 30 days’ time within which to submit their bids. Under 
section 1 (a) of this bill a bidder will be able to procure locally the bond required 
to accompany his bid. Today he must submit his bid to agents in Washington, 
D. C., who upon approval of the bond must send it to the regional director who 
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issued the advertisement. If section 1 of this bill is approved there will be no 
need for the prescription of a specified period of time for the posting of advertise- 
ments. 

As a general observation we wish again to bring to the attention of the com- 
mittee that the highly specialized nature of the bonding and suretyship obliga- 
tions required under existing law prevents competition among bonding companies. 
Under section 1 of this bill local agents will be able to write bonds for bidders 
resident in their locality. Thus, the bonding business with respect to star route 
contracts will not be confined to 3 or 4 of the more than 100 approved bonding 
companies. 

At one point in his testimony Mr. Ernst suggested that many contracts have 
been accepted with the same personal sureties. This amounts to a suggestion that 
the Department is not obeying the law requiring adequate sureties. One such 
instance was detected in the past 4 years. The Department required the contraetor 
to secure a substitute surety. If Mr. Ernst has knowledge of other instances the 
information should be made available to the Department. 





STATEMENT or P. T. Patrerson, PEERLESS CasuaLty Co., WASHINGTON, D, C., 


Gentlemen, the following statement is made in connection with consideration 
of H. R. 7906. 

We want to point out that H. R. 7906 has not been discussed by the Department 
with this office or any official of the Peerless Insurance Co. as far as I can deter- 
mine. This despite rumors of such a charge being persistent for quite some time. 
Therefore, it has been necessary for us to place our own interpretation on the bill. 


Section 1 (a) 

Under the present law, a bidder submits a bid with bond amount predetermined 
by the Postmaster General. If the bidder is considered by the Postmaster General 
to be the lowest responsible one, the bid bond automatically becomes the per- 
formance bond when the contract is completed and filed. 

Our interpretation of H. R. 7906 is that a surety would be required to pay 
liquidated damages in the amount of the bid bond set by the Postmaster General, 
at which time the surety would be relieved of all liability. If this interpretation 
is correct, it would be reasonable to expect a vast number of bidders in the past 
have refused to sign the contract when found to be the lowest responsible bidder. 
Inasmuch as the undersigned knows of no instance wherein a Peerless-bonded 
bidder refused to sign the contract when presented to him, it is felt that the incon- 
venience, confusion, and expense of setting up records to process two different 
bonds would be far greater than any damages we would have had to pay in the 
past, or expect to pay in the future, provided the contract is presented in accord- 
ance with advertised requirements. 

We have been unable to place an interpretation on the portion of subsection 1 (a) 
in which it is stated that a bidder shall affix a signed statement that he has the 

ecuniary ability, as this is now present in the existing Post Office Department 
‘orm 5468, copy of which is attached to this statement. 


Section 1 (b) 

It is our interpretation that this part also requires the surety to pay liquidated 
damages in the event of nonperformance, and thereby be relieved of contitjuing 
service to the end of the contract term. However, when it is considered that 
no avenue of liquidated damages is offered the surety for other reasons, i. e., death, 
ete., in which case the contract must be continued by the surety until the end of 
the contract term (and there are far more death cases than nonperformance 
vases), very little benefit is given a surety in this part. Also, since Public Law 
669, which was wisely enacted by Congress in 1948, the number of failing contraec- 
tors is very small. 

As stated above, the surety is required by the bill to be liable for the amount 
of the bond as liquidated damages, in the event of a failing contractor. This has 
been interpreted to mean that, regardless of the remaining balance of the contract 
term, the surety would be required to forfeit the complete bond. In our opitrion, 
this could be much more expensive than liability under the present system and 
methods available to overcome our present liability. 

Section 1 would be of monetary value to sureties, inasmuch as the filing fee now 
credited to the performance-bond premium could not be so handled where two 
separate bonds would be required. A filing fee of the bid bond would have to be 
charged as well as a full premium on the performance bond with no credit for the 
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filing fee remittance. In our opinion, this additional expense to the contractor is 
unnecessary, and subsequently works an unnecessary hardship on the Department, 
the bidder, and the surety. 

Interpretation could be placed on H. R. 7906 that it is desired to make possible 
decentralized bonding, permitting an agent in the field to make the bid bond with 
the performance bond bieng farmed out, so as to speak. If true, in our opinion, 
this would cause more confusion and be more of a detriment to the Department, 
the bidder, and the sureties. Mail contract bonding is a specialized field, wherein 
there is not room for confusion and uncertainty. The liability is too large and 
therefore it is felt that our continuance of issuance of mail contract bonds in 
Washington is a beneficial service, without limitation, for all concerned. As 
example of possible confusion, we offer the following: A recent communication to 
our office contained the triple contract form issued by the Department to the 
lowest responsible bidder on a route advertized in one of the regions. The con- 
tract forms had been completed by the contractor, postmaster, and prepared for 
the signature of the home office, apparently, of the company concerned. The bid 
bond portion under existing law had been signed by the local agent, and an at- 
tempt being made to farm out the performance bond. The bid was apparently 
considered too low by the home office of the company in question. It was definite- 
ly considered to be far too low for this office to handle. It is true that, under the 
present law, the performance of the contract must be effected by the company 
involved, with no relief in sight. This is one of the dangers of a two-bond system, 
and one of the liabilities assumed by a bonding company in permitting the field 
agent to sign the bond—one of the pitfalls of decentralized bonding. Under 
H. R. 7906 the company involved would have been able to discharge all liability by 
paying the bid bond penalty, in which case added expense would be incurred by 
the Department in having to readvertise, ete., the route. 

Therefore, to sum up our interpretation of subsections (a) and (b), section 1, 
outside of offering monetary relief under certain conditions—-conditions which 
have not existed with this company to any great degree—we fail to find any ad- 
vantage in the proposal conveyed by H. R. 7906 not already possible under exist- 
ing law. In our opinion, to change a separate bid and performance bond, as 
suggested by H. R. 7906, would create added work and expense on all concerned. 





Section 4 

If our interpretation is correct, in that it is the desire to repeal title 39, United 
States Code, section 421 as pertains to what is termed the ‘‘general advertisement”’ 
issued each year in the regions wherein renewals are forthcoming, we offer no 
objection as it must be made up too long ahead of actual time, and conditions 
change in the meantime, requiring another advertisement. 

Title 39, United States Code, section 422 should not, in our opinion, be re- 
pealed, It should be retained and the period of advertising be increased to at 
least 30 days. 

Inasmuch as it is acknowledged that this company handles a large group of 
corporate bonds, we feel the above statements are based on facts and experience. 

One change in the present bidding system that, in our opinion, would be of 
great benefit to all concerned is to permit the filing of bids received in Washington 
too late to be in the hands of the regional transportation manager concerned by 
closing time of the advertisement, with the Bureau of Transportation or some 
other designated responsible bureau of the Department in Washington, which 
would be responsible for forwarding such bids to the interested regional trans- 
portation manager for competitive consideration of bids received by him. Under 
present directives of the Department, corporate bonded bids must be in the hands 
of the regional transportation manager concerned by closing time specified on 
the advertisement. This does not permit, in our opinion, the greatest benefit 
to the Department in technically rejecting bids that could not be placed in com- 
petitive status up to closing hour. In our opinion, inasmuch as bids are opened 
in a number of instances at a later date than immediately after closing, the method 
of filing bids as mentioned above would work a hardship on no one. 


Mr. Scorr. The subcommittee will stand in recess, subject to the 


call of the Chair. 
(Whereupon, at 12:35 p. m., Saturday, June 15, 1957, the subeom- 
mittee recessed, subject to the call of the Chair.) 


x 





